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    O R D E R 

 

PER SHRI N.V VASUDEVAN,  JUDICIAL MEMBER : 

This is an appeal by the assessee against the order dated 30/12/2015 of Dy. 

Commissioner of Income-tax, Circle-2(1)(2), Bangalore  relating to assessment 

year 2011-12 in respect of an order passed by the DCIT, Circle 2(1)(1), 

Bangalore, u/s 143(3) r.w.s 144C(13) of the Income Tax Act, 1961 (Act).  The 
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Assessee has also filed a Cross Objection against the very same order.  The Cross-

Objection is partly supportive of the order of the DRP. 

    

2.  The Assessee is a wholly owned subsidiary of EMC Corporation, USA.  The 

Assessee is engaged in the business of providing contract software development 

services(SWD Services) and Information Technology Enabled Services (ITES) 

and marketing support services to its Associated Enterprises (AE).   In the appeal 

by the revenue and the C.O. by the Assessee the disputes relate to determination 

of Arm’s Length Price (ALP) in respect of provision of SWD services and ITES 

to the AE.  

 

3.  SOFTWARE DEVELOPMENT SERVICES SEGMENT:  Grounds No. 1 

to 6 raised by the revenue relate to the addition made consequent to determination 

of Transfer Price by the Transfer Pricing Officer(TPO) in the SWD Services 

segment, which addition was deleted by the DRP in its directions on the 

adjustment to Arm’s Length Price (ALP) suggested by the TPO. We have already 

seen that during the relevant previous year, one of the international transactions 

that took place between the Assessee and its AEs was the provision of software 

development services (“SWD services for short) to them at a price of 

Rs.223,06,23,932/-.  Since the transaction of provision of Software service by the 

Assessee was an international transaction, income from such international 

transaction has to be determined having regard to Arm’s Length Price (ALP) as 

laid down in the provisions of Sec.92 of the Act.   

 

4.  The TPO to whom the question of determination of ALP of the international 

transaction of providing software development services by the Assessee to its AE 

suggested an addition to the total income of the Assessee consequent to 

determination of Transfer Price of a sum of Rs.20,32,27,064/-.  
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5.  The Assessee in support of its stand that the price paid to the AE for rendering 

software development services was at Arm’s Length filed a Transfer Pricing 

Analysis containing the following details: 

rating In                       Operating Income Rs.223,06,23,932/- 

Operating Cost  Rs.197,04,10,457/- 

Operating Pr Operating Profit (Op. Income – Op. Cost) Rs. 26,02,13,475/- 

 Operating/Net mark-up (OP/TC) 13.21% 

 

The Assessee as well as the TPO adopted Transaction Net Margin Method as the 

Most appropriate Method for determination of ALP and the Profit Level Indicator 

for comparison was Operating Profit to Total Cost (OP/TC) 

 

6.  The Assessee selected 16 companies as comparable companies and computed 

the arithmetic mean of the profit margins of those companies at 13% which was 

much lower than the profit margin of the Assessee which was 13.21%.  The 

Assessee therefore claimed that the price received in the international transaction 

was higher than the arithmetic mean of profit margin of comparable companies 

and therefore the price received is at Arm’s Length.  

 

7.  The TPO accepted only two of the 16 companies selected as comparable 

companies by the Assessee viz., Mintree Ltd. and Persistent Systems & Solutions 

Ltd.  The TPO identified 11 other companies as comparable companies and 

arrived at a set of 13 comparable companies with that of the Assessee and arrived 

at arithmetic mean of the profit margin of those 13 companies at 24.82% before 

working capital adjustment and 23.52% after working capital adjustment.  The 

following chart will show the list of 13 comparable companies ultimately chose 

by the TPO and the arithmetic mean of the profit margin of those companies.  

 

 

                  Name of the Company 

                Mark-up on 

 total Costs 

(W             (WC-unadj) 

    Mark-up on  

Tota                  Total Costs 

(                 (WC-adj)  
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                        (in %) 

Acropetal T    Acropetal Technologies Ltd. (seg) 31    31.98        28.33 

Zest Soluti   E-Zest Solutions Ltd. 2       21.03       18.74 

InfochipsE E-Infochips Ltd.         56.44      55.38 

Evoke Techn Evoke Technologies Pvt. Ltd.    8.11        7.91 

ICRA Techn   ICRA Techno Analytics Ltd.  2   22.54 

 Infosys Ltd.        43.39 4    42.89 

Larsen & To   Larsen & Toubro Infotech Ltd.      19.83      19.61 

Mindtree Ltd. Mindtree Ltd.(seg)      10.66        9.15 

Persistent Sy   Persistent Systems & Solutions        22.12 
     20.92 

Persistent Sy  Persistent Systems Ltd.        22.84 11 21.35 

R S Software  R.S.Software (India) Ltd.      16.37      16.02 

Sasken Com   Sasken Communication 

Technologies Technologies Ltd. 

      24.13       24.20 

Tata Elxsi Lt   Tata Elxsi Ltd.(seg)     20.91      18.71 

AVERAGE MARK-UP    24.82 2   23.52 

 

 

8.  The TPO thereafter computed the Arm’s Length Price as follows: 

  Arm’s Length  Mean Mark-up  24.82% 

Less: Working Capital Adjustment 1.30%* 

Adjusted m    Adjusted mean an mark-up of the comparables 23.52% 

 Operating Cost         Rs. 197,04,10,457/- 

  Arm’s Length Price h Price – 123.19% of Operating Cost Rs. 243,38,50,996/-  

Price Receive Price Received   Rs.223,06,23,932/- 

Shortfall being  adjustment u/s. 92CA Rs.20,32,27,064 /- 

 

 

9.   The Assessee objected to the manner of determination of ALP by the TPO 

before the DRP. Briefly, the directions issued by the DRP are as follows: 

Functionality Filter: 

The following companies were directed to be excluded by accepting the 

contentions of the Assessee: 
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(i) Acropetal Technologies Ltd.  

(ii) E-Infochips Limited 

(iii) ICRA Techno Analytics Ltd. 

(iv) Infosys Ltd. 

(v) Tata Elxsi Ltd.  

 

The DRP, however, rejected the contentions of the Assessee that Persistent 

Systems Ltd. and Sasken Communication Technologies Ltd. were not 

functionally comparable to it and consequently upheld their inclusion in the final 

list of comparables.  

 

The DRP also suo moto directed the exclusion of L&T Infotech Ltd., R S 

Software (India) Ltd., Mindtree Ltd., and Evoke Technologies Pvt. Ltd. 

Onsite Software Development activities: 

In addition to the above, the DRP rejected the following companies selected by 

the TPO on the basis that they were predominantly engaged in onsite activities, 

although no onsite revenues filter had been applied by the TPO: 

(a) Acropetal Technologies Ltd. (rejected by DRP on other grounds also); 

(b) L & T Infotech Ltd. (rejected by DRPsuo moto on other grounds also); 

(c) RS Software (India) Ltd. (rejected by DRP suo moto only on this ground); 

and 

(d) Mindtree Ltd. (rejected by DRP suo moto on other grounds also)  

 

List of Comparables post the DRP’s Directions: 

On giving effect to the above directions issued by the DRP, the final list of 

comparables is as follows: 

Sl    Sl. No. Name of the Company 
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          1.     e-Zest Solutions Limited 

         2. Persistent Sys  Persistent Systems & Solutions Ltd. 

         3. Persistent Sys  Persistent Systems Ltd.  

         4. 

 

    Sasken Communication Technologies Ltd. 

   

5.  L&T Infotech Limited 

 

10.  Pursuant to the directions of the DRP, as the arithmetical mean of the 

working capital adjusted margins of the above comparables was within the +/-5% 

range of the Assessee’s NCP mark-up for provision of SWD services, the TP 

adjustment made towards the said international transaction came to be deleted in 

the final assessment order.  

11.  Aggrieved by the directions of the DRP which were incorporated by the AO 

in the final order of assessment, the Revenue has preferred appeal before the 

Tribunal.  Briefly, the grounds in Revenue’s appeal are as follows: 

(i) That the DRP erred in directing the exclusion of RS Software (India). Ltd., 

Acropetal Technologies Ltd., despite the said companies satisfying the 

quantitative and qualitative filters applied by the TPO. (Ground No.1 & 2) 

(ii) That the DRP erred in deleting E-infochips Ltd. on the ground that it fails 

the filter of service revenue income less than 75% of the sales. (Ground No.4) 

12.   The grounds in the cross-objections which are being pressed are as follows: 

(i) That the TPO erred and the DRP further erred in including two companies, 

viz. Persistent Systems Ltd. and Sasken Communications Technologies Ltd., in 

the list of comparables although they fail the test of comparability. (Ground 

No.1.6) 
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(ii) That the DRP erred in suo moto rejecting RS Software Pvt. Ltd., Mintree 

Ltd., and Evoke Technologies Ltd., from the list of comparables (Ground No.2). 

13.  As far as Gr.No.2 is Revenue’s appeal is concerned, the sum and substance of the 

ground of appeal is that the DRP ought not to have excluded 2 comparable companies 

from the list of final comparable companies chosen by the TPO for comparison of 

profit margin of the Assessee with comparable companies.  The two companies that 

were excluded by the DRP which is in challenge by the Revenue before the Tribunal 

are (i)  Acropetal Technologies Ltd.,  and (ii)  RS Software (India) Ltd.   

14.Acropetal Technologies Limited -  As far as exclusion of this company as a 

comparable company is concerned, it is seen from the Directions of the DRP  that 

this company was excluded on the grounds that: (i) the segmental information 

containing the break-up of its export sales and employee costs, was not available 

and it was not possible to ascertain if it passed the export earnings and / or 

employee costs filters; and (ii) a substantial portion of its software development 

activities have been outsourced on sub-contract and it could, therefore, not be 

retained as a comparable.  The DRP in directing exclusion of this company 

followed decision of  Hyderbad Bench of ITATl in the case of Capital IQ 

Information Systems (India) Pvt. Ltd. (ITA No.1961/Hyd/2011). The DRP also 

observed that this company was predominantly doing on-site development of 

software and therefore cannot be compared with a company which develops 

software off-shore.  One of the filters applied by the TPO was that companies 

where employee costs are less than 25% of turnover cannot be regarded as 

comparable.  In the absence of segmental information, it was not possible to 

ascertain as to whether this company passes the test adopted by the TPO himself 

for comparison.  The learned DR submitted that the required data can be culled 

out from the information available in the public domain or by resorting to a 

process of calling for information from this company u/s.133(6) of the Act.  The 

learned counsel for the Assessee in this regard pointed out that the Hon’ble Delhi 
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High Court rejected a similar argument by the Revenue in the case of Prl.CIT Vs. 

Saxo India Pvt. Ltd. ITA 682/16 order dated 28.9.2016.  In the circumstances, this 

company was rightly held by the DRP to be not comparable.  We are of the view 

that once a company becomes not comparable for the reason that segmental 

information to apply filters, we need not consider any other aspect of 

comparability.  The learned counsel for the Assessee made submissions before us 

that this company was rightly directed to be excluded by the DRP on the above 

basis and further contended that even otherwise, this company is not functionally 

comparable to the Assessee. As already stated, we do not wish to go into this 

aspect as this company goes out of comparability on other reasons.  

15.  As for RS Software (India) Ltd., it was rejected by the DRP solely on the 

basis that it was allegedly predominantly engaged in the onsite development of 

software in FY 2010-11. In this regard, it is seen that this company was selected 

by the TPO and accepted by the Assessee as a comparable, and it was accordingly 

included by the TPO in the list of comparables. In the proceedings before the 

DRP, the Assessee did not object to its inclusion in the list of comparables. 

However, despite the above, the DRP on its own directed its exclusion.  We are of 

the view that since the revenue as well as the Assessee wants to retain this 

company as a comparable company, this company should be regarded as 

comparable company.  

16. As far as Ground No.4 raised by the revenue is concerned,  the Revenue seeks 

to challenge the exclusion of E-Infochips Ltd. on the ground that it failed the 

software service income filter at 75%. At the outset, the Assessee submits that E-

Infochips Ltd. was excluded by the DRP on the ground that: (i) no segmental 

information regarding its diverse functions is available; (ii) it failed the software 

service income filter at 75%; (iii) there were major fluctuations in profit and 

turnover every year which seems to be influenced by extraordinary/peculiar 

circumstances; and (iv) there is a presence of inventory (Page 10 and 11 of the 
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DRP’s direction). The Revenue, in its appeal, has challenged its exclusion only 

the second ground. In other words, the Revenue has not challenged its exclusion 

on the other grounds stated hereinabove and thus its exclusion on these grounds 

have attained finality and cannot be disturbed by this Hon’ble Tribunal. Even 

otherwise, we are of the view that the DRP rightly arrived at the finding that the 

company’s software development service revenue for FY 2010-11 was less than 

75% of its total operating revenue for that year. Thus, the above action of the 

DRP in rejecting the above company is correct.  

17.  As far as Ground No. 1 & 2 in the Revenue’s appeal is concerned, the 

revenue in this ground has challenged the order of the DRP on the ground that the 

DRP suo moto introduced a new filter i.e. onsite software development filter and 

thereby rejected companies on the basis that they were predominantly engaged in 

the onsite development of software in FY 2010-11.  

 

18.  In this regard, we are of the view that On-site revenue filter is an accepted 

filter to be applied for choosing comparable companies engaged in software 

development and falls within the parameters of Rule 10B(2) of the Income Tax 

Rules, 1961 (Rules).  In any event, the three companies whose exclusion from the 

list of comparable companies is challenged before the Tribunal, go out of 

comparability for other reasons and not solely on the application of on-site 

revenue filter.  Therefore, we find no merit in Gr.No.1 & 2  raised by the 

Revenue. 

 

19. As far as Ground No.3 & 5 are concerned, these grounds raised by the 

Revenue are to the effect that the DRP should not exactly compare comparable 

companies with the Assessee and should only comparable similar companies and 

that under TNMM only if there is material differences in the comparability 

between the comparable companies and the Assessee they should be regarded as 

not comparable.  According to the Revenue the DRP failed to notice this legal 
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position in its order.  These grounds are vague and does not set out any particular 

instance of such violation and are therefore held to be without any merit.   

20.  In the result, the revenue’s appeal is allowed to the extent of its prayer for 

inclusion of R.S.Software Pvt.Ltd., as a comparable company and in all other 

respects Gr.No.1 to 6 raised by the Revenue are dismissed. 

21.  Since, the inclusion of R.S.Software Pvt.Ltd., will not have any impact on the 

upward revision of ALP of the international transaction, we are of the view that 

there is no necessity to decide the various grounds raised by the Assessee in it’s 

cross objection in so far as it relates to determination of ALP of SWD services 

segment.  The cross-objection is therefore dismissed as infructuous in respect of 

SWD Services segment.  

22.  ITES SEGMENT:  As far as ITES segment is concerned, the final list of 

companies chosen by the TPO was 10 and the addition on account of ALP based 

on the average profit margin of these 10 companies was a sum of 

Rs.3,66,42,275/-.  Pursuant to the directions of the DRP only 4 companies remain 

in the list of comparable companies viz., (i) Accentia Technologies Ltd., (ii) 

ICRA online Ltd. (Seg.) (iii) Jindal Intellicom Pvt.Ltd. and (iv) Mindtree Ltd. 

 

23.  The Revenue in its appeal has challenged the order of the AO incorporating 

the directions of DRP excluding Acropetal Technologies from the final list of 

comparable companies chosen by the TPO (Gr.No.7 & 8).  In its cross-objection 

the Assessee has objected to inclusion of Accential Technologies Ltd., in the list 

of comparable  companies  by the DRP (Gr.No.1.6). 

 

24.    As far as ground Nos. 7 and 8 in the Revenue’s appeal is concerned, the 

same relates to exclusion of Acropetal Technologies Ltd., as a comparable 

company.  The submissions of the ld DR was that the Acropetal Technologies 
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Ltd., satisfies all the qualitative and quantitative filters adopted by the TPO.  

Despite that the DRP excluded this company from the list of comparable 

companies for the reason that this company was engaged in diverse activities for 

which no segmental information is available.  The DRP also held that there was 

unallocated expenses to the extent of Rs.21.52 crores and, therefore came to the 

conclusion that this company may not be functionally comparable with that of the 

assessee. The DRP had relied on the decision of Bangalore ITAT in the case of 

Symhpony Marketing Solutions India Pvt. Ltd., Vs. ITO, in IT(TP)A 

No.1316/Bang/2012, wherein the ITAT took the view that this company performs 

engineering designs services and therefore not comparable with the ITES 

company.     

 

25. The ld DR submitted that segmental revenue of this company is available 

at page 554 of the assessee’s paper book and it reads as follows:- 

    

Business 

Segment 

Engineering 

Design 

Service  

Information 

Technology 

Service  

Health Care Total 

Income 494,399,332 814,016,893 108,112,712 1,416,528,937 

Expenditure 269,038,397 381,803,492 48,365,066 699,206,956 

Allocated 

General 

Expenses 

88,532,609 161,353,308 22,427,745 272,313,662 

Segment 

Operating 

Income 

136,828,326 270,860,093 37,319,901 445,008,320 

Unallocated 

Expenses 

   215,288,393 

Operating 

Income 

   229,719,927 

Other Income    1,275,052 
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Net Profit 

Before Taxes 

   230,994,979 

Income Taxes    24,341,319 

Net Profit 

After Tax 

   206,653,660 

 

 

26. According to him, therefore the conclusion of the DRP cannot be 

sustained.  

 

27. We have considered the submission of the ld DR and we find that this 

company has been excluded on several grounds by the DRP which are as 

follows:- 

“Having considered the submissions, on perusal of the annual report, it is 

noticed by us that the assessing officer has considered the revenue from the 

engineering design segment, which is not comparable with the function of 

the assessee company. It is also noticed by us from page 9 of the annual 

report that the company's services facilitate reduced product design cycle 

time and cost. It is also noticed from page 12 that the company is committed 

to deliver the cost effective software products, services and solutions to its 

customers for which no segmental information is available. It is also 

noticed that in the profit and loss a/c, software development expenses of 7 

69.92 crore has been debited out of which RS. 55.77 crore has been 

incurred on technical sub contract. In respect of such on-site expense, 

segmental information is not available, Further, in the segmental 

information, the unallocated expenses are to the extent of RS. 21,52 crore. 

All these differences makes it clear that even if the engineering design 

segment is considered as comparable, the correct margin and 

comparability cannot be arrived at, Further, due to the functional 

differences, Hon'ble Bengaluru ITAT in the case of - Symphony Marketing 

Solutions India Pvt. Ltd. vs. ITO (IT (TP) A No. 1316/Bang/2012), held that 

Acropetal cannot be considered as comparable as it performs engineering 

design services in addition to other judicial pronouncements relied by the 

assessee, accordingly we direct the assessing officer to exclude the 

company from the comparables”. 

 

28. The fact that segmental details are not available is not the only reason for 

exclusion of this company.  Apart from the above, a co-ordinate Bench of the 
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Tribunal in the case of Symphony Solutions India Pvt.Ltd., (Supra) has 

considered this company as performing functions of engineering design services.  

Respectfully following the decision of the Co-ordinate Bench of this Tribunal, 

We, hold that the DRP was justified in excluding this company from the list of 

comparable companies.  We therefore do not find any merits in ground Nos. 7 

and 8 by the Revenue. 

 

29. As far as the cross-objection of the Assessee is concerned, in ground 1.6 

the assessee has sought exclusion of Accentia Technology Ltd., from the final list 

of comparables, after the order of the DRP.  The ground on which the assessee 

seeks exclusion of this company is that this company is engaged in providing 

high end services in the nature of knowledge processing out sourcing.  According 

to the Assessee it was engaged in back office services which are only supportive 

and cannot be compared with services performed by Accentia Technology Ltd.  

Besides the above, this company is also stated to have income from coding which 

is substantial.  The ld counsel for the assessee placed reliance on the decision of 

the ITAT Bangalore Bench in the case of M/s Swiss Re Shared Services India 

Pvt. Ltd., Vs. ACIT in IT(TP)A No.380/Bang/2016 order dated 8/7/2016 for 

assessment year 2011-12.  Our attention was drawn to the order of the paras 9 to 

20 of the order of the Tribunal, wherein the Tribunal has considered  

comparability of this company in the ITES segment and has held as follows:- 

   

09. Adverting to Accentia Technologies Ltd, Ld. AR submitted 

that the said company had inorganic growth during the relevant 

previous year due to creation of a US based localised front-end 

company.  As per the Ld. AR, Accentia Technologies Ltd, was 

doing outsourcing work as well as coding.  Coding work fell within 

the realm of software development only.  According to the Ld. AR, 

medical transcription earnings of Accentia Technologies Ltd, 

comprised of preparation of customised notes of patients, record 

keeping of patients, insurance verification of patients, appointment 

scheduling of patients, providing accessible practice management 
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system, providing EMR systems including EMR coding, billing, bill 

payment management system, adhoc reporting etc.,  As per the 

Ld.AR, said company catered to the health care industry and their 

products were customised and not similar to what assessee was 

doing.  As per the Ld. AR the work done by Accentia Technologies 

Ltd, required skilled knowledge and advanced analytics.  Ld. AR 

submitted that during the relevant previous year, the said company 

had invested in another company which had an expertise in EMR 

Software and Saas.  In any case, as per the Ld. AR, segmental 

results of Accentia was not available in between various  segments 

like MT billing collection and coding.  When segmental results 

were not available, as per the Ld. AR it was not proper to consider 

Accentia Technologies Ltd, as a good comparable.  Reliance was 

also placed on decision of Delhi Bench of the Tribunal in the case 

of Equant Solutions India P. Ltd  v. DCIT [ITA.1202/Del/2015, 

dt.21.01.2016] and that of coordinate bench in the case of Amba 

Research (India) P. Ltd, v. DCIT [IT(TP)A.286/Bang/2015, 

dt.09.03.2016].  As per the Ld. AR though the above decisions 

were for A. Y. 2010-11, Accentia Technologies Ltd, was doing the 

very same activities during the relevant previous year also.   Hence 

according to him these decisions could be taken as a precedence 

for excluding the said company from the list of comparables. 

10. Per contra, Ld. DR submitted that 80% of the revenue of 

Accentia Technologies Ltd, were from medical transcription, 

which fell within ITES only.  As per the Ld. DR, actual activities of 

the assessee compared favourable with Accentia Technologies Ltd.  

When 80% of the income was from ITES services, as per the Ld. 

DR further segmentation was not required.  As for the reliance 

placed on the decisions of Delhi Bench in the case of Equant 

Solutions India P. Ltd, (supra) and coordinate bench in the case of 

Amba Research India P. Ltd (supra), Ld. DR submitted that these 

were for A. Y. 2010-11 and there was a clear finding by the 

Tribunal that results of Accentia Technologies Ltd, were skewed 

because of acquisition of a business during that year and also due 

to inorganic growth. 

11. In reply Ld. AR submitted that even within the same ITES 

segment differentiation could be made based on high-end and low-

end services.  Relying on judgment of Hon’ble Delhi High Court in 

the case of Rampgreen Solutions P. Ltd v. CIT [ITA.102/2015, 

dt.10.08.2015], Ld. AR submitted that there could be high-end and 

low-end services which may not be comparable.  As per Ld. AR in 

the case of assessee, it was doing low-end BPO services in the field 
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of insurance and could not be compared with a high-end service 

provider in the medical field. 

12. We have perused the orders and heard the rival 

contentions.  Twentieth annual report of Acentia Technologies Ltd, 

for financial year 2010-11 has been filed at paper book page 491 

to 568.  In the part captioned ‘Management discussion and 

Analysis’, the company mentioned its medical transcription 

business being moved from a low-end category to a high-end 

category.  Management of the said company had decided to 

acquire necessary skills inorganically so that it could do medical 

coding and provide end to end services in HRCM.  In what is 

called by the said company as  EMR method, it captured and 

stored all demographic and clinical data in data base format 

rather than keeping physical reports as done in orthodox medical 

transcription methods.  That M/s. Accentia Technologies Ltd, was 

providing integrated end to end software services and remodelling 

its own business is clear from page 25 of its annual report which is 

reproduced hereunder : 
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13. Type of work done by the said company has 

been explained in detail at pages 24 and 25 of annual 

report.  This is reproduced hereunder : 
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14. If we have a look at the billings made by M/s. Accentia 

Technologies Ltd, its income for the relevant previous year read as 

under : 

 
Not only was the medical transcription work done by it of a high-

end variety, it also had substantial income from coding coming to 

about 16% gross receipts.  No segmental results were also 

available.  Its audited financial statements at para 7 of the notes to 

accounts mentioned as under : 

 
15.    As against the above, Assessee was providing back office 

support to its group companies and affiliates, in the field of 

reinsurance, which its affiliates were engaged in.  Work done by 

the assessee has been captured by us at para three above.  This in 

our opinion was entirely different from the type of activities that 

Accentia Technologies Ltd, was into.  Type of services rendered by 

the assessee is also clear from the service agreement entered with 

its AE called Swiss Re, Zurich, dt.01.02.2009.  Annexure-1 to this 

agreement, is reproduced hereunder : 
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16.A reading of the above would show that assessee was 

functioning in a field different from M/s. Accentia Technologies 

Ltd. What it was providing may not be low-end services, neither 

was it of a high-end variety.  The deliverables that  assessee was 

expected to give its AE abroad is mentioned in schedule 2 of its 

agreement which is reproduced hereunder : 

 
17. Thus the functions which were done by Accentia 

Technologies Ltd, and the functions which were rendered by the 
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assessee were entirely different.  We cannot say that the type of 

services done by the assessee was of a level as sophisticated as the 

one which was being provided by Accentia Technologies Ltd.  In 

the case of Rampgreen Solutions P. Ltd (supra), Hon’ble Delhi 

High Court mentioned as under at para 31 of its order, which 

reads as under : 

31. In the present case, the Tribunal noted that 

Vishal and eClerx were both engaged in 

rendering ITeS. The Tribunal held that, "once a 

service falls under the category of ITeS, then 

there is no sub-classification of segment". Thus, 

according to the Tribunal, no differentiation could 

be made between the entities rendering ITeS. We 

find it difficult to accept this view as it is 

contrary to the ftc1amentat rationale of 

determining ALP by comparing controlled 

transactions/entities with similar uncontrolled 

transactions/entities. ITeS encompasses a wide 

spectrum of services that use Information 

Technology based delivery. Such services 

could include rendering highly technical services 

by qualified technical personnel. involving advanced 

skills and knowledge, such as engineering, design 

and support. While, on the other end of the spectrum 

ITeS would also include voice-based call centers 

that render routine customer support for their 

clients. Clearly, characteristics of the service 

rendered would be dissimilar. Further, both service 

providers cannot be considered to be functionally 

similar. Their business environment would be 

entirely different, the demand and supply for the 

services would be different, the assets and capital 

employed would differ, the competence required to 

operate the two services would be different. Each 

of the aforesaid factors would have a material 

bearing on the profitability of the two entities. 

Treating the said entities to be comparables only 

for the reason that they use Information 
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Technology for the delivery of their services, would, 

in our opinion, be erroneous. 
 

18. Thus when characteristics of services rendered were 

dissimilar and the competence required to operate the services 

were different, it will not be correct to compare the results of two 

companies. 

19. In the case of Amba Research India P. Ltd (supra),  this 

Tribunal had directed exclusion of Accentia Technologies Ltd, for 

comparison purposes.  Assessee in the said case was providing 

ITES services to its holding company at British Virgin Islands.  

Observation of the Tribunal at para 8 of the order dt.09.03.2016, 

is reproduced hereunder : 

08. We have perused the orders and heard the rival 

contentions. No doubt Accentia Technologies Ltd,  formed a 

part of the list of comparables considered by the assessee in 

its TP study.  However assessee had objected to its inclusion 

citing functional dissimilarity before the AO as well as the 

DRP.  Question regarding comparability of Accentia 

Technologies in the ITE segment for A. Y. 2010-11 had come 

up before this Tribunal in the case of Novo Nordisk India P. 

Ltd (supra).  It was held as under at paras 31 and 32 of the 

order dt.30.07.2015 : 

31. We deal with the comparable companies which the 

Assessee seeks exclusion. 1. Accentia Technology Ltd., 2. 

Infosys BPO Ltd. The comparability of these company 

with a ITES company was considered by this Tribunal in 

the case of Paraxel International (India) Pvt. Ltd. (supra) 

and the Tribunal held as follows on the comparability of 

the aforesaid companies with a company providing ITES 

in the following manner:-  

“10. In grounds No.4 to 6, the assessee has challenged 

the comparables selected by the TPO for the purpose of 

TP analysis and as submitted by the learned counsel or 

the assessee, the assessee is objecting to the selection of 

only the following five comparables, out of the twelve 

companies selected as comparables-  

Sl. No.   Company Name  

1.   Accentia Technologies Limited  
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2.   Cosmic Global Ltd.  

3.   Eclerx Services Ltd.  

4.   Genesys International Ltd.  

5.   Infosys B P O Ltd.  

11. We have heard the arguments of both the sides on the 

issue of inclusion/exclusion of the above five companies 

as comparables and also perused the relevant material on 

record including the various decisions of the coordinate 

benches of the Tribunal cited by the learned counsel for 

the assessee.  

Accentia Technologies Limited  

12. As regards the selection of Accentia Technologies 

Limited as comparable, the learned counsel for the 

assessee has relied on the decisions of this Tribunal in the 

cases of Capital IQ Information Systems (India) Pvt. Ltd. 

V/s. Addl./Dy. Commissioner of Income-tax, Circle 1(2), 

Hyderabad and vice versa (ITA No.124 and 

170/Hyd/2014 dated 31.7.2014); Excellence Data 

Research Pvt. Ltd., Hyderabad V/s. ITO Ward 2(1), 

Hyderabad (ITA No.159/Hyd/2014 dated 31.7.2014); and 

Hyundai Motors India Engineering P. Ltd., Hyderabad 

V/s. DCIT, Circle 2(2), Hyderabad (ITA 

NHo.255/Hyd/2014 dated 31.7.2014), wherein M/s. 

Accentia Technologies Limited(Seg) was excluded by the 

Tribunal from the list of comparables on the ground that 

it was a case of mergers and acquisition, and the 

company was also found to be functionally different. The 

relevant observations of the Tribunal as recorded in para 

19.2 of the order passed in the case of Excellence Data 

Research Pvt. Ltd., Hyderabad (supra), being relevant in 

this case, are reproduced below-  

“19.2 We have considered the rival contentions 

and noticed that this company operates in a 

different business strategy of acquiring companies 

for inorganic growth as its strategy. In earlier 

years on the reason of acquisition of various 

companies, being an extraordinary event which 

had an impact on the profit, this company was 

excluded. As submitted by the learned counsel, this 

year also, the acquisition of some companies by 
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that company may have impact on the profit. 

Considering the profit margins of the company 

and insufficient segmental data, we are of IT(TP)A 

No.146/Bang/2015 Page 42 of 52 the opinion that 

this company cannot be selected as a comparable. 

Moreover, this is also not a comparable in the 

case of M/s. Mercer Consulting (India) P. Ltd. 

(supra), which indicates that the TPO therein has 

excluded it at the outset. In view of this, we direct 

the Assessing Officer/TPO to exclude this 

comparable, from the list of comparables 

selected.” 13. As pointed out by the learned 

counsel for the assessee, there was acquisition of a 

company by M/s. Accentia Technologies Limited 

during the relevant year, and the said company, 

therefore, cannot be considered as comparable 

due to this extraordinary event which occurred in 

the relevant year as rightly held by the Tribunal 

inter alia in the case of Excellence Data Research 

P. Ltd. (supra). Although the learned 

Departmental Representative has sought to 

contend that the acquisition of a company by M/s. 

Accentia Technologies Ltd. took place at the fag 

end of the year under consideration, the learned 

counsel for the assessee has pointed out that the 

process of acquisition had started on 15.5.2008 

itself, i.e. in the earlier part of the year under 

consideration. We, therefore, follow the decision 

of the coordinate bench of this Tribunal in the case 

of Excellence Data Research Services Pvt. Ltd. 

(supra) and direct the AO/TPO to exclude the 

Accentia Technologies Limited from the list of 

comparables.  

……..  

Infosys BPO  

20. As regards selection of Infosys BPO as a 

comparable company, the learned counsel for the 

assessee has contended that the said company 

cannot be taken as comparable because of its 

uncomparable size of operations. He has 

contended that the turnover of the said company 
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was many times higher than that of the assessee 

during the year under consideration. Although the 

Learned Departmental Representative has 

contended that the size of operations does not 

matter as far as selection of comparables is 

concerned especially in the sector of IT Enabled 

services, it is observed that similar issue has been 

decided by the Hon’ble Delhi High Court in the 

case of CIT V/s. Agnity Technologies Pvt. Ltd. 

(219 Taxman 26) holding that huge turnover 

companies like Infosys and Wipro cannot be 

considered as comparables with smaller 

companies like the assessee in the present case. 

Respectfully following the decision of the Hon’ble 

Delhi High Court in the case of Agnity 

Technologies P. Ltd. (supra), we direct the 

Assessing Officer/TPO to exclude Infosys BPO 

from the list of comparables.”  

32. As far as Accentia Technology Ltd., is concerned, 

even during the previous year relevant to AY 2010-11, 

there was amalgamation of Ascent Infoserve Private 

Limited with Accentia Technology Ltd., and consequent 

thereto the assets and liabilities and accumulated 

reserves and the financial results for the year ended 31st 

March, 2010, of the amalgamating company were 

incorporated in the amgalamated company. As far as 

Infosys BPO Ltd., is concerned, the observations made 

by the Tribunal in the decision referred in the earlier 

paragraph will hold good for the present AY 2010-11 

also. Respectfully following the decision of the Tribunal 

referred to above, we direct that the aforesaid 2 

companies be excluded from the list of comparable 

companies for the purpose of computing arithmetic 

mean for comparability purpose. The TPO is directed to 

give effect accordingly.  

Even after exclusion of Accentia Technologies Ltd,  

along with the  exclusion of four comparable companies 

directed by DRP, there will be four companies left in the 

list of comparables which, in our opinion, cannot be 

considered as too small a sample for an effective TP 

study.  In the circumstances, we direct exclusion of 
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Accentia Technologies Ltd also from the list of 

comparables.  Ordered accordingly. 

 

20. No doubt the said decision was for A. Y. 2010-11, but the 

conditions which prevailed in the said previous year more or less 

existed in the impugned assessment year also.  Considering all 

these aspects, we are therefore of the opinion that Accentia 

Technologies Ltd, was not a good comparable for the purpose of 

ALP study of the assessee. 

 

 

30. The learned DR brought to our notice the decision of the DRP at Para-25 

of its order on the comparability of this company.  He brought to our notice that 

this company was found comparable in ITES segment with the Assessee in 

Assessee’s own case for AY 2007-08 in IT (TP) A.No.973/Bang/2010.  The 

learned DR submitted that the functional profile of this company and the 

Assessee was held to be same by the Tribunal in the aforesaid decision.  

 

31.  We have given a careful consideration to the rival submission.  It is true that 

the Tribunal found this company to be comparable with the Assessee in AY 

2007-08.  But the decision of the Tribunal referred to by the learned DR in the 

case of Swiss Re Shared Services (supra) relates to AY 2010-11.  The tribunal has 

given elaborate reasons for exclusion of this company as a comparable company 

and concluded at Paragraph 17 of its order that this company was not comparable 

with a low end or mid end service provider in ITES as it was in high end service 

provider in ITES.  In view of the above decision of the Tribunal, we are of the 

view that Accentia Technology Ltd., should be excluded from the final list of 

comparable companies.  The AO is directed to compute the ALP after excluding 

Accentia Technology Ltd., from the list of comparables that remains after the 

order of the DRP. 
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31. In the result, the grounds relating to ITES raised by the Revenue is 

dismissed while that raised by the assessee is allowed. 

Order  pronounced in the open court on  25th April, 2018.   

          

      Sd/-                  Sd/- 

       (JASON P.BOAZ)                               (N.V VASUDEVAN) 

ACCOUNTANT MEMBER                    JUDICIAL  MEMBER                      

Bangalore 

Dated :  25/4/2018 
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